
 
 
Request for Board of Commissioners’ Action 

From:            Date:       
 
Subject:        Item Number:       
  
 
As will be presented by Mr. Jerry Connell, upgrade to the airport fuel system.  
 
Chairman will need a motion to approve the upgrade on the airport system fuel 
upgrade, $16,575.00 and authorize his endorsement  on the QT Pod Subscription 
Service Agreement and Limited Warranty & Licensing Agreement. 
 
 
 
 
 
 
Motion made by      
Second made by      
Any discussion:              
              
Votes    yes       no                      Motion carried/ failed 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

Airport Authority February 26, 2020 

Fuel System Upgrade   VIII-A  
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SUBSCRIPTION SERVICE AGREEMENT 

This Subscription Service Agreement ("Agreement") is entered into effective as of 
____________________________ (“Effective Date”), between QT POD, LLC, an Oregon limited liability 
company (“QT POD”) and _____________________________ (“Customer”).  Customer and QT POD 
may be referred to in this Agreement individually as a “Party” and collectively as the “Parties.”  

RECITALS 

A.  Customer has purchased QT POD’s M4000 Self-Serve Terminal (“M4000”), which 
requires certain subscription services in order to function; and 

B. Customer wishes to procure, and QT wishes to provide, the subscription services described 
below on the terms and conditions specified in this Agreement. 

NOW, THEREFORE, in consideration of the mutual covenants and representations set forth in this 
Agreement, the Parties hereby agree as follows:  

AGREEMENT 

1. Term of Agreement. 

This Agreement shall take effect on the Effective Date.  This Agreement shall have an initial term of one 
(1) years (invoiced annually) from the Effective Date (the “Initial Term”), unless terminated sooner 
in accordance with the terms of this Agreement. Thereafter, this Agreement will automatically renew for 
successive one (1) year terms��VXEMeFW�Wo�DSSUoSULDWLonV unless either Party gives written notice of its intent not to 
renew to the other Party at least 90 days before the expiration of the then current term. The Initial Term and any 
renewal terms shall be collectively referred to as the “Term.” 

2. License, Services and Fees.  

Subject to the terms and subject to the conditions set forth in this Agreement, QT POD agrees to provide 
cloud-based access and a limited, non-exclusive, non-transferable license to use its proprietary Siteminder 
Fuel Management Software, together with database hosting services, software updates, 24/7 technical 
support and an optional parts replacement plan (collectively, “Services”), during the Term, in exchange 
for the fees specified in Exhibit 1 (“Fees”). The Services will allow Customer to perform fuel 
management tasks from any computer or tablet with internet connectivity, including: sales 
transaction detail, account management, fuel inventory management, tax table review, single click 
invoicing, account detail, basic discounting, schedule assessment, tail/registration number capture, 
transaction detail log and detailed sales activity review. The Services allow Customer to prepare 
detailed reports and data is exportable to Microsoft Excel.  QT POD will provide the Services via a 
web-based service interface application that will be provided, defined and determined by QT POD.    

3. Responsibilities of QT POD.  

 3.1 Services.   QT POD shall use reasonable efforts to provide the Services in an uninterrupted, 
continuous fashion.   Customer understands and agrees that QT POD’s systems may be periodically off line 
or otherwise inoperable in order for QT POD to perform maintenance, install or test software, or for other 
commercially reasonable business purposes and that during such time Services may not be provided.  
Customer further understands and agrees that from time to time QT POD’s systems may be off line or 
otherwise inoperable as a result of the failure of equipment or services provided to QT POD by third   
parties (for example, public or private telecommunications services or internet nodes or facilities, overall   
Internet congestion, unavailability of generic Internet services, such as DNS services), and that during 
such time Services may not be provided.  In the event of unforeseen network or equipment failure, QT 
POD will use commercially reasonable efforts to restore the Services in a reasonably prompt fashion. 
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 3.2 Modification.  QT POD may from time to time, in its sole discretion, modify the manner 
in which it provides Services, and modify its software and systems, all of which may result in a change 
in the manner in which QT POD provides the Services, provided, however, that such modifications and/or 
changes will not degrade the level of, or have a material adverse impact upon the features and 
functionality of the Services. 

 3.3  Support.  QT POD will offer reasonable technical support as set forth in the Support 
and Service Level Agreement, attached as Exhibit 2. 

4. Responsibilities of Customer. 

 4.1 Format and Internet Connection.  Customer will be responsible for delivering and receiving 
data to and from QT POD’s server(s) in the format required by QT POD and for supplying functional, 
industry-standard hardware and adequate internet connectivity, including internet connectivity for the 
M4000 unit. Customer shall also provide QT POD with a static IP address or a specific range of static IP 
addresses. 

 4.2 Access to M4000.  Customer will provide QT POD with access to the M4000 as may be 
needed to perform services such as support and software updates, and will otherwise cooperate with QT 
POD in the performance of its obligations under this Agreement. 

 4.3 Confidentiality of End User’s Data.  QT POD will provide encrypted data transmission 
and secure hosting services, but Customer is solely responsible for implementing security measures, 
procedures, and standards or any other best practices available, to protect the confidentiality of all data 
stored or transmitted through or stored on Customer’s equipment or servers.  

 4.4 Updates.  QT POD will provide maintenance and upgrades to the Services, but Customer 
shall provide such access and assistance as may be necessary to accomplish such maintenance or upgrades.  

 4.5 End User Communications.  QT POD will work collaboratively with Customer to resolve 
operational or performance issues should they arise, but Customer is responsible for communicating with 
its customers.  

 4.6 Proper Use.  Customer is responsible for using the Services in the manner instructed by QT 
POD and otherwise in the manner intended. The software used in connection with the Services is QT 
POD’s proprietary software and Customer shall not decompile, disassemble, reverse engineer, modify, 
adapt, rent, sublicense, distribute or resell if for profit. 

5. Terms of Payment. 

Fees shall be paid annually in advance. All fees and other charges stated herein are due and payable within 
thirty (30) days after the date of QT POD’s invoice. 

6. Taxes. 

Fees do not include any applicable federal, state, or local excise, sales, use, value-added, and similar taxes 
and duties arising in connection with the provision of the Services and this Agreement.  Customer is solely 
responsible for paying all such taxes.  Customer may receive the Services without such taxes added if 
Customer provides QT POD with proper tax exemption certificates.   

7. Minimum Technical Specifications. 

Customer shall be responsible for providing industry-standard internet connectivity and one or more 
computers or tablets in order to utilize the Services.  

8. Scope and Limitations. 

Customer acknowledges that QT POD is responsible only for providing Customer with data transmission. 
QT POD is not providing any information relating to any credit report, nor should any information provided 
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by QT POD be used to create or modify any credit report. QT POD is not responsible for the operation of 
Customer’s web site(s), or the actions or inaction of any third party or entity, including any bank, processor, 
financial institution or network, telecommunications carrier, third party software developer or ISP. 

9. Indemnification. 

 9.1 Customer Indemnity.  Customer shall indemnify, defend and hold harmless QT POD, and 
each of its parent companies, subsidiaries and affiliated companies, and each of their respective 
employees, officers, directors, managers, agents and representatives,�DV�SeUPLWWeG�E\�ODZ� from and against 
any and all claims, demands, liabilities, losses, damages, judgments, costs and expenses, including reasonable 
attorneys’ fees and costs, arising out of or related to Customer’s misuse of the Services, data breaches 
within the Customer’s network, or Customer’s misconduct or negligence. 

9.2 QT POD Indemnity.  QT POD shall indemnify, defend and hold harmless Customer, and 
each of its parent companies, subsidiaries and affiliated companies, and each of their respective 
employees, officers, directors, managers, agents and representatives, from and against any and all claims, 
demands,  liabilities, losses, damages, judgments, costs and expenses, including reasonable attorneys’ fees 
and costs, arising out of or related to claims that the Services infringe or misappropriate any intellectual 
property right.  In the event of such a claim, or if QT POD reasonably believes that the Service is likely to 
become the subject of such a claim, then QT POD shall, at its expense: (a) obtain for Customer the right to 
continue using such Service; (b) replace or modify the Service so that it does not infringe upon or 
misappropriate such intellectual property right and maintains substantially similar functionality and 
performance; or, (c) in the event that QT POD is unable or determines, in its reasonable judgment, that it is 
commercially unreasonable to do either of the aforementioned, QT POD shall terminate this Agreement 
promptly reimburse to Customer any prepaid Fees for which Subscription Service have not been rendered 
or provided. 

10. Limitation of Liability.  

NOTWITHSTANDING ANYTHING TO THE CONTRARY IN THIS AGREEMENT, IN NO EVENT 
WILL EITHER PARTY, NOR WILL ANY OF A PARTY'S MEMBERS, MANAGERS,   EMPLOYEES, 
REPRESENTATIVES, AGENTS, LICENSEES, SUCCESSORS OR ASSIGNS, BE LIABLE OR 
RESPONSIBLE FOR ANY INDIRECT, CONSEQUENTIAL, SPECIAL, INCIDENTAL OR 
PUNITIVE DAMAGES, OR ANY LOST PROFITS, IN CONNECTION WITH OR AS A RESULT OF 
THIS AGREEMENT OR ITS OR ANY OF THEIR  CONDUCT  OR  PERFORMANCE UNDER  THIS  
AGREEMENT,  INCLUDING  IN  CONNECTION WITH   DEFECTIVE   PRODUCTS,   EVEN   IF 
SUCH AMOUNTS ARE OR SHOULD HAVE BEEN REASONABLY FORESEEABLE TO A PARTY 
OR A PARTY IS OR WAS ADVISED OF THE POSSIBILITY OF SUCH DAMAGES OR LOST 
PROFITS. IF, DESPITE THE FOREGOING PROVISIONS, LIABILITY IS NEVERTHELESS 
IMPOSED ON A PARTY OR ON ANY OF ITS MEMBERS, MANAGERS, EMPLOYEES, 
REPRESENTATIVES, AGENTS, LICENSEES, SUCCESSORS OR ASSIGNS, EXCEPT AS 
EXPRESSLY PROVIDED, WHATEVER THE REASON FOR SUCH IMPOSITION OF LIABILITY 
(INCLUDING THE CLAIMED INVALIDITY OF ANY EXCLUSION OF LIABILITY HEREUNDER), 
IN NO EVENT WILL THE AGGREGATE LIABILITY OF A PARTY AND ITS MEMBERS, 
MANAGERS, EMPLOYEES, REPRESENTATIVES, AGENTS, LICENSEES, SUCCESSORS AND 
ASSIGNS UNDER  OR  IN  CONNECTION  WITH  THIS  AGREEMENT  EXCEED  THE  TOTAL  
PRICE PAID BY CUSTOMER UNDER THIS AGREEMENT DURING THE PREVIOUS 12 MONTHS, 
REGARDLESS OF THE NUMBER OF CLAIMS.  THE SERVICE CREDITS SET FORTH IN EXHIBIT 
2 SHALL BE CUSTOMER’S SOLE AND EXCLUSIVE REMEDY FOR QT POD’S FAILURE TO 
MAINTAIN THE REQUIRED UPTIME PERCENTAGE.  
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11. Cardholder and Transaction Information; PCI Compliance. 

QT POD shall handle all Cardholder Information (as defined below) under this Agreement in compliance, 
with the then current version of the PCI Data Security Standard Card Association (as defined below) 
rules, policies, and regulations (as they may appear  on  Card  Association  websites),  and  all  applicable 
laws,  regulations, ordinances, rules,  and  orders  of governmental authorities having jurisdiction, 
including without limitation Sections 501(b) and 501(b)(2) of the Gramm Leach Bliley Act of 1999, 
15 U.S.C. §6801 et seq (collectively, the “Requirements”).  Customer shall also conduct all of its own 
activities in compliance with the Requirements.  Neither Party shall sell, transfer, disclose to any 
unauthorized person, or use the Cardholder Information except: (a) to provide authorized services related 
to payment transaction processing, settlement, and funding; (b) to provide fraud control and loyalty 
services; (c) to cooperate with law enforcement investigations, to comply with legally executed subpoenas, 
or as specifically required by law; or (d) for other uses authorized by the Party providing the Cardholder 
Information in writing.  To verify ongoing compliance with the PCI Data Security Standard, each Party 
shall engage a Qualified Security Assessor (“QSA”) to conduct, on at least an annual basis, an onsite 
compliance review.  For purposes of this Section 11: (i) the term “Cardholder Information” means any 
information evidencing either a cardholder’s personal data (including without limitation evidence of the 
cardholder’s credit or other type of card), or transactions consummated with credit or other types of cards, 
including both electronic, written and other forms of data; and (ii) the term “Card Associations” means 
bankcard associations (e.g., MasterCard and Visa), other non-bankcard or private label associations and 
other credit or debit card associations. 

12. Excused Non-Performance. 

QT POD will not have any liability or responsibility for any delay in or failure to perform under this 
Agreement as a result of circumstances beyond QT POD’s reasonable control, and all such delay and 
failure is hereby excused by Customer. Such excusing circumstances (a “Force Majeure”) include:  
shortages of materials; acts of God; fire; flood; war; embargo; labor trouble; failure or delay by third 
parties; riots; and laws, rules, regulations and orders of any governmental authority.  If any material delay 
or material inability to perform continues for more than ninety (90) days, Customer may, as its sole and 
exclusive remedy, terminate this Agreement upon seven (7) days written notice to QT POD. 

13. Default and Early Termination. 

If Customer defaults in performance of any material obligation under this Agreement, QT POD may 
terminate this Agreement, provided that QT POD shall have given written notice of such default to 
Customer and Customer shall have failed to cure such default to QT POD’s reasonable satisfaction within 
thirty (30) days after QT POD provides such written notice.  Customer agrees that Customer’s failure to 
timely pay any invoiced fees, costs or expenses when due will constitute a material breach hereunder 
and, notwithstanding the foregoing provisions of this paragraph, in such event QT POD may immediately 
terminate this Agreement. Each Party will have the right to terminate this Agreement upon the other 
Party’s cessation of business, election to dissolve, insolvency, commission of an act of bankruptcy, general 
assignment for the benefit of creditors or the filing of any petition in bankruptcy or for relief under the 
provisions of the bankruptcy laws, or the failure to have discharged within sixty (60) days the filing of 
any petition in bankruptcy or for the relief under the provisions of the bankruptcy laws against the Party. 
The rights granted hereunder are not exclusive but are cumulative with any other rights or remedies a 
Party may have. 
 
14. Miscellaneous Provisions.   

14.1. Independent Contractor.  Neither Party or its employees are joint venturers, partners, 
agents, or employees of the other Party.  Neither Party is authorized to represent, obligate, or bind the other.  
Nothing in this Agreement shall be construed as giving either Party any right to exercise any control over 
the other Party’s operations or over the manner and method by which such Party conducts its operations. 
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Neither Party shall have the authority to and shall not purport to make any commitments or representations 
on behalf of the other Party or otherwise to take any actions on behalf of the other Party.    

14.2. Notices.  Any notice given pursuant to this Agreement shall be in writing and shall be given 
by personal service or by United States certified mail, return receipt requested, postage prepaid to the 
addresses appearing at the end of this Agreement, or as changed through written notice to the other Party.  
Notice given by personal service shall be deemed effective on the date it is delivered to the addressee, and 
notice mailed shall be deemed effective on the fourth business day following its placement in the mail 
addressed to the addressee. 

Address for Notice: Address for Notice: 

QT POD, LLC 
4909 Nautilus Court N. #109 
Boulder CO 80301 

Attention:   

______________________________ 
______________________________ 
______________________________ 

Attention:  ____________________ 

 14.3 Survival. All provisions related to confidentiality, indemnity, limitation of liability and 
each other provision of this Agreement that by its nature extends beyond the expiration or earlier 
termination of this Agreement, will survive and continue in full force and effect after this Agreement expires 
or is earlier terminated. 

 14.4 Assignment. Neither Party may assign any of its rights, interests or duties under this 
Agreement without the prior written consent of the other Party, which consent shall not be unreasonably 
withheld, conditioned or delayed.  Notwithstanding the foregoing, QT POD may assign this Agreement 
to any successor or assignee of the rights underlying the Services (for example, the purchaser of the 
intellectual property rights required for the lawful provision of the Services). 

 14.5 Succession. This Agreement will bind and inure to the benefit of each Party and its 
permitted successors, assigns, and delegates. 

 14.6 Governing Law; Jurisdiction and Venue. This Agreement will be interpreted under, and 
any disputes arising out of this Agreement will be governed by, the laws of the State of Colorado, without 
reference to its conflicts of law principles.  The Uniform Computer Information Transactions Act will 
not apply to the interpretation or enforcement of this Agreement.  Each Party irrevocably consents to 
the jurisdiction of the state and federal courts located in the State of Colorado, in connection with all actions 
arising out of or in connection with this Agreement, and waives any objections that venue is an inconvenient 
forum.        

 14.7 Waiver.   A Party's delay or failure to enforce or insist on strict compliance with any 
provision of this Agreement will not constitute a waiver or otherwise modify this Agreement.  A Party's 
waiver of any right granted under this Agreement on one occasion will not: (a) waive any other right; (b) 
constitute a continuing waiver; or (c) waive that right on any other occasion. 

 14.8 Amendments. This agreement may be amended only be a written instrument signed by 
both Parties, which writing must refer to this Agreement.     

 14.9 Rules of Construction and Interpretation. Section and paragraph headings are for 
convenience only and do not affect the meaning or interpretation of this Agreement.  All exhibits attached 
to or referenced in this Agreement are a part of and are incorporated in this Agreement. Both Parties have 
had the opportunity to have this Agreement reviewed by their attorneys, therefore, no rule of construction 
or interpretation that disfavors the Party drafting this Agreement or any of its provisions will apply to the 
interpretation of this Agreement. The words "includes" and "including" are not limited in any way and mean 
"including without limitation."  The word "or" is not exclusive and includes “and/or.”  The word "will" is 
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a synonym for the word "shall." Reference to a “person” includes an individual, a corporation, a limited 
liability company, an association, a governmental body or any other entity. 

 14.10 Counterparts and Delivery. This Agreement may be executed in counterparts. Each 
counterpart will be considered an original, and all of them, taken together, will constitute a single 
Agreement.  Facsimile and electronic signatures will be deemed original signatures for all purposes under 
this Agreement.  When properly signed, this Agreement may be delivered by facsimile or electronically, 
and any such delivery will have the same effect as physical delivery of a signed original. 

 14.11 Entire Agreement. This Agreement, and its attached exhibits constitute the entire 
agreement between the Parties and supersedes any and all previous representations, understandings, or 
agreements between the Parties as to the subject matter hereof.   

Executed by the undersigned authorized representatives of the Parties effective as of the Agreement Effective 
Date. 

   
QT POD, LLC 

________________________________ 

__________________________________ 
 
__________________________________ 
 
 

By:_____________________________ By: _______________________________  

 

Name:__________________________ 

 
 
Name: ____________________________ 

  

Title:____________________________ Title: ______________________________ 
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Exhibit 1 
Fees 

 
1. Fee Plans  
 
The following Fee Plans are available. Please select one. 
          

 Base Plan—$945 per unit, per year 
Includes: Access and use of the web -based Siteminder Fuel Management Software, 
Database Hosting, Data, 24/7 technical support, software updates 

 Premium Plan—$1,995 per unit, per year (Post-Warranty) 
Includes: Access and use of the web -based Siteminder Fuel Management Software, 
Database Hosting, Data, 24/7 technical support, software updates and post-warranty 
parts replacement 

 
2. Cellular Option 
 

 The Services may be accessed through a cellular plan established by QT POD at a cost of $480 per 
unit, per year 
 
3. Premium Plan Parts Replacement Terms and Conditions 
 
The terms and conditions of the parts replacement benefit included in the Premium Plan are as follows: 

After the expiration of the M4000 product warranty, QT POD will repair or replace (at its option) 
malfunctioning components of the M4000 unit, using either new or rebuilt parts or components (at QT POD’s 
option) at no charge to charge Customer (“Parts Replacement”). The M4000 is designed so that most of its 
parts may be replaced by Customer, utilizing the instructions provided by QT POD. In rare instances, a 
qualified technician may be required. QT POD will provide remote technical assistance relating to parts 
replacement, but Customer shall be responsible for the installation of all replacement components and shall 
bear all associated costs and expenses. Customer shall return all failed components to QT.  

Parts Replacement is only available if the unit is installed by QT POD, a certified service company or an 
individual approved by QT POD. Upon request, QT POD may provide a list of qualified service companies 
or technicians, but in no event will QT POD be responsible for any act or omission of such service company 
or technician. To maintain eligibility for Parts Replacement, Customer must ensure that QT POD’s Post 
Installation Checklist is completed and provided to QT POD for the installation of the unit.  Each checklist 
must be signed by a qualified technician or other individual approved by QT POD. Parts Replacement does 
not cover components damaged due to acts of God, lightning strikes or related damage, accident, misuse, 
abuse, negligence, modification of or to any part of the terminal or software, or damage due to improper 
operation, maintenance, or installation. Parts Replacement does not apply to non-QT POD equipment, 
including but not limited to computers, fuel dispensers, fuel pumps, meters, registers, pulsers or valves, or 
any repair or replacement caused by credit card network processing changes or Branded Oil Company 
changes. Relays are not covered by Parts Replacement if they fail due to excess current draw from devices 
external to QT POD equipment. Notwithstanding the foregoing, lightning damage may be covered (at QT’s 
option) if the terminal is equipped with QT POD surge protection equipment. 
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Exhibit 2 
 

Support and Service Level Agreement 

1.  Technical Support Regarding Services 

x Business Hours Support. QT POD will provide Customer with reasonable telephone technical support 
Monday through Friday from 7:30 a.m. to 5:30 p.m. Mountain Time, excluding holidays.  

x 24/7 Support.  QT POD will provide Customer with reasonable technical support after-hours and on 
holidays on an on-call basis. QT POD will make every effort to respond to Customer within one hour of 
the initial call for service.  After-hours support is intended for emergency situations in which Customer is 
unable to pump fuel. 

2.  Service Level Objectives  

QT POD agrees that the monthly availability of the Services shall be equal to or greater than 99.7%, excluding 
any excused performance as set forth below or in the Agreement (“Uptime Percentage”). The Uptime 
Percentage shall be calculated by comparing the total number of minutes in a thirty-day period (43,200) with 
the number of minutes of Downtime in any thirty-day period. For purposes of this Agreement, “Downtime” 
includes any period of time that Customer is unable to process normal transactions as a result of the failure of 
the Services. Downtime does not include unavailability of the Services for any of the following reasons: 
general internet failure; QT POD scheduled maintenance or other planned outages; problems with or 
maintenance occurring on the Customer’s applications, equipment or facilities; alterations, additions, 
adjustments, or repairs that are made by Customer to hardware; acts or omissions of Customer or its authorized 
user; or performance that is excused under the terms of the Agreement (including excused performance under 
Section 3.1 and Section 12 of the Agreement). 

3. Service Credits 

QT POD shall issue Customer service credits in the amounts specified in the table below (“Service Credits”) 
if it is unable to maintain the required Uptime Percentage in any given month. Service Credits will be a 
percentage of a monthly Fee (the annual Fee divided by 12) and shall be applied against Fees for the next 
billing cycle.  Service Credits shall be Customer’s sole and exclusive remedy for QT POD’s failure to maintain 
the required Uptime Percentage. 

Service Credit Amounts 

UPTIME THRESHOLDS MONTHLY FEE CREDIT % 

99.69% - 99.65% 10%

99.64% - 99.00% 20%

99.00% and under 30% 

 

 
 
 
 


